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THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAII 

MICHAEL TUTTLE, CHI 
PILIALOHA GUYER, JOSEPH VU, 
and SHAZADA RAYLEEN YAP, 
 

Plaintiffs, 
 
vs. 

 
FRONT STREET AFFORDABLE 
HOUSING PARTNERS, a domestic 
limited partnership, 3900 LLC, a 
foreign limited liability company, and 
HAWAI‘I HOUSING FINANCE 
AND DEVELOPMENT 
CORPORATION,  

          Defendants. 

CIVIL NO.  CV 18-00218 JAO-KJM 
 
 
JOINT STATEMENT OF 
STIPULATED FACTS IN SUPPORT 
OF THE PARTIES’ CROSS-
MOTIONS FOR SUMMARY 
JUDGMENT  
 
 
Hearing Date:  Not scheduled 
 
Trial Date:   August 5, 2019 
Judge:          Hon. Jill A. Otake 
 
 
 

  
 

 
Pursuant to Paragraph 1 of the August 29, 2018, “Stipulations Regarding 

Scheduling Related to Provision of Undisputed Material Facts and Summary 

Judgment Briefing” in this matter (ECF No. 39), Plaintiffs Michael Tuttle, Chi 

Pilialoha Guyer, Joseph Vu, and Shazada Rayleen Yap (collectively “Plaintiffs”); 

Defendant / Cross-Defendant Front Street Affordable Housing Partners (“FSA”); 

Defendant Hawaiʻi Housing Finance and Development Corporation (“HHFDC”); 

and Defendant / Cross-Plaintiff 3900, LLC (“3900”) (FSA, HHFDC, and 3900 

together referred to as the “Defendants,” and Plaintiffs and Defendants together 
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referred to as the “Parties”), through their respective undersigned counsel, submit 

this Joint Statement of Stipulated Facts in Support of the Parties’ Cross-Motions 

for Summary Judgment, and state: 

JOINT STATEMENT OF STIPULATED FACTS 

1. Plaintiffs Chi Pilialoha Guyer, Michael Tuttle, and Joseph Vu are 

reflected in FSA’s books and records as tenants of the Front Street Apartments 

located at 2001 Kenui Place, Lahaina, Hawaiʻi 96761. 

2. HHFDC is a public body and a body corporate and politic of the State 

of Hawaiʻi established under HRS § 201H-2.  For all purposes material to this 

action, HHFDC is the successor-in-interest to the Housing and Community 

Development Corporation of Hawaiʻi (“HCDCH”). 

3. FSA is a Hawaiʻi limited partnership that owns and operates the Front 

Street Apartments housing project (the “Project”) and is the ground lessee of the 

fee estate on which the Project is situated (the “Property”). 

4. 3900 is a Maryland limited liability company that is the fee owner and 

ground lessor of the Property and, for all purposes material to this action, the 

successor-in-interest to 3900 Corp., the former fee owner of the Property. 

5. FSA currently operates the Project and has done so since the Project’s 

first occupancy in June 2001. 

6. HHFDC is the housing credit agency designated to administer and 
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allocate the Low-Income Housing Tax Credit (“LIHTC”) program pursuant to 26 

U.S.C. § 42 (“Section 42”) in the State of Hawaiʻi. 

7. On January 28, 1999, FSA submitted an application to HCDCH (the 

“LIHTC Application”) seeking tax credits for the Project through the LIHTC 

program. A copy of FSA’s LIHTC Application, sans the attachments thereto, is 

attached here as Exhibit A.1 

8. FSA, HCDCH, and 3900 Corp. entered into a “Declaration of 

Restrictive Covenants for Low-Income Housing Credits,” dated August 9, 2002 

(the “Declaration”), attached here as Exhibit B, which was duly recorded with the 

Bureau of Conveyances of the State of Hawaiʻi on August 19, 2002 as Document 

No. 2002-144948. 

9. With respect to the Project, there has been no “foreclosure” and no 

“instrument in lieu of foreclosure” exists. 

10. In or around October 2014, FSA asked HHFDC whether FSA was 

eligible to apply for a “Qualified Contract” (as defined in Section 42(h)(6)) 

pursuant to Section 42 and the “Qualified Allocation Plan” then in effect.   

11. In a letter to HHFDC dated January 9, 2015, FSA requested that 

HHFDC confirm the Project’s compliance and FSA’s eligibility to submit a 
                     
1 By annexing this and other documents to this Joint Statement of Stipulated Facts, 
the parties stipulate to the authenticity and accuracy of the contents of the 
document. 
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Qualified Contract application to HHFDC. See Letter from William Dornbush to 

HHFDC (Jan. 9, 2015), attached here as Exhibit C.   

12. In a letter to FSA dated January 22, 2015, HHFDC responded to 

FSA’s inquiry about its Qualified Contract application.  See Letter from Darren K. 

Ueki to William Dornbush (Jan. 22, 2015), attached here as Exhibit D. 

13. FSA submitted to HHFDC a Qualified Contract request application, 

dated August 5, 2015 (the “Qualified Contract Request”), attached as Exhibit E.  

14. On September 22, 2015, HHFDC confirmed that HHFDC accepted 

FSA’s Qualified Contract Request. 

15. To the extent the Qualified Contract process applies in this case (and 

Plaintiffs do not concede that it does), the period for HHFDC to secure a buyer or 

otherwise present a Qualified Contract to FSA expired on August 4, 2016. 

16. HHFDC first posted an offer for FSA’s Qualified Contract on its 

website on May 24, 2016. 

17. HHFDC did not secure a buyer or otherwise present a Qualified 

Contract to FSA within the one-year period commencing on August 5, 2015. 

18. In a letter to FSA dated September 1, 2016, attached as Exhibit F, 

HHFDC informed FSA that HHFDC did not receive any offers to purchase the 

Project and HHFDC was unable to secure a buyer or present a Qualified Contract 

to FSA for the Qualified Contract price of $15,395,813. 
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19. On December 14, 2016, HHFDC executed a “Release of Declaration 

of Restrictive Covenants for Low-Income Housing Credits” (the “Release”), 

attached here as Exhibit G. 

20. In February 2017, FSA posted notice to tenants, attached as Exhibit 

H, that on August 4, 2019, the LIHTC restrictions will be lifted and FSA “will be 

able to set rents at [FSA’s] discretion.” 

21. Lesher Chee Stadlbauer, Inc. appraised the as-is fair market value of 

the Project’s leasehold property interest at $8,710,000 on July 22, 2015, (the cover 

letter of this appraisal report is attached as Exhibit I), and the Qualified Contract 

price as of December 31, 2014 was $15,395,813.  See Low Income Housing Tax 

Credit Project for Sale Under a Qualified Contract Request in Accordance with 

Section 42(h)(6) of the Internal Revenue Code, attached as Exhibit J. 

 
DATED:  Honolulu, Hawaii, October 18, 2018 

/s/ Lance D. Collins 
LAW OFFICE OF LANCE D. COLLINS 
 
/s/ M. Victor Geminiani 
LAWYERS FOR EQUAL JUSTICE 
 
/s/ Joseph L. Lambert 
HOGAN LOVELLS US LLP 
 
Attorneys for Plaintiffs  
MICHAEL TUTTLE, CHI PILIALOHA 
GUYER, JOSEPH VU, and SHAZADA 
RAYLEEN YAP 
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/s/ William G. Meyer, III 
SETTLE MEYER LAW, LLLC  
Attorney for Defendant / Cross-Defendant 
FRONT STREET AFFORDABLE 
HOUSING PARTNERS 
 
/s/ Reuben S.F. Wong 
LAW OFFICES OF REUBEN S.F. WONG 
Attorney for Defendant / Cross-Plaintiff 
3900 LLC 
 
/s/ Craig Y. Iha 
Deputy Attorney General 
Attorney for Defendant  
HAWAII HOUSING FINANCE AND 
DEVELOPMENT CORPORATION 
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FRONT STREET AFFORDABLE HOUSING PARTNERS 
733 Bishop Street, Suite 1850 

Honolulu, Hawaii 96813 
(808) 524-5279 

August 5, 2015 

Hawaii Housing Finance and Development Corporation 
677 Queen Street, Suite 300 
Honolulu, Hawaii 96813 
Attn: Mr. Craig K. Hirai, Executive Director 

Re: Front Street Apartments – Qualified Contract Request Application 

Dear Mr. Hirai, 

As you know, Front Street Affordable Housing Partners (“Front Street”) is the original owner of 
“Front Street Apartments,” a 142-unit affordable housing project located in Lahaina, Maui (the 
“Project”).  In our January 9, 2015 letter to the Hawaii Housing Finance and Development 
Corporation (“HHFDC”), Front Street described its interest in requesting a Qualified Contract 
pursuant to Internal Revenue Code Section 42(h)(6). 

The HHFDC’s letter in response dated January 22, 2015 (“HHFDC Letter”) confirmed Front 
Street’s eligibility to request a Qualified Contract, and as instructed within the HHFDC Letter, 
please consider this cover letter as Front Street’s official Qualified Contract Request Application, 
expressing Front Street’s desire to request a Qualified Contract.  As further described in the 
HHFDC Letter and the Qualified Contract Request Application section of the State of Hawaii 
Low-Income Housing Tax Credit Program 2015 Qualified Allocation Plan (“HHFDC’s Qualified 
Allocation Plan”), please find, accompanying this cover letter, copies of the following 
documents: 

(1) Qualified Contract Report dated July 20, 2015, prepared by Novogradac & 
Company LLP, Certified Public Accountants; 

(2) Qualified Contract Processing Fee in the amount of $21,300 ($150 x 142 units = 
$21,300); 

(3) Copies of all of Front Street’s Annual Tax Returns (from 1999 through 2014); 

(4) Copies of all Annual Audited Project Financial Statements (from 2001 through 
2014); 

(5) Copies of Loan Documents for All Secured Debt During the Initial 15-year LIHTC 
Compliance Period; 

(6) Copy of Front Street’s Partnership Agreement, as amended; 

EXHIBIT E
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Hawaii Housing Finance and Development Corporation 
August5,2015 
Page 2of2 

(7) Title Report dated July 28, 2015, prepared by First American Title Insurance 
Company; 

(8) Physical Needs Assessment dated July 22, 2015, prepared by Mr. Brian D. 
Lowder of Rider Levett Bucknall Ltd.; 

(9) Appraisal dated July 22, 2015, prepared by Mr. Steven D. Chee, MAI, of Lesher 
Chee Stadlbauer; and 

(10) Phase I Environmental dated July 22, 2015, prepared by Mr. John Vuich, PG, 
CEM, RME and Ms. Kate Patten, Environmental Scientist, of Malama 
Environmental (MEV, LLC). 

It is our understanding that the 1-year period for the HHFDC to find a buyer to purchase the 
Project at the Qualified Contract Price begins when the HHFDC is satisfied with Front Street's 
Qualified Contract Request Application. As such, please let us know as soon as the HHFDC 
has made such determination. Should you have any questions regarding the above or require 
further information, please do not hesitate to contact us. Thank you. 

Sincerely, 

FRONT STREET AFFORDABLE HOUSING PARTNERS, 
a Hawaii limited partnership 

By Lahaina Homes, LLC, a Hawaii limited liability company 
Its General Partner 

~ By~~---14-~__;;;,~~-+-i~~~~~~~ 
William J. ornbush 
Its Manager 

Enclosures (10) 

cc: Kevin Day 
Adam Dornbush 
Scott Settle, Esq. 
Peter Stoughton 
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FRONT STREET APARTMENTS 
These are answers to some frequently asked questions about the current state of the Front Street Apartments 

(February 2017 update) 

What is the Low-Income Housing Tax Credit Program? 

The LIHTC program was created by the Tax Reform Act of 1986, in order to provide private owners with 
an incentive to create and maintain affordable housing. 

When did Front Street Apartments begin participating in the LIHTC program?  

Front Street Apartments, a privately-owned property, voluntarily began participating in the LIHTC 
Program 16 years ago - since 2001 - when the property was built.  For the past 15+ years, all 142 
apartments at the property have been rent restricted, and eligibility for the apartments was restricted to 
households earning 50% and 60% of the area median income. 

When was Front Street Apartments released from the restrictions of the LIHTC program?  

Under the rules of the LIHTC program, Front Street was released from the LIHTC program’s income and 
rent restrictions on August 5, 2016.   

How are the current residents of Front Street Apartments affected by the removal of the LIHTC restrictions? 

The current residents may continue to reside at the property as long as they like, so long as they are current 
on rent and in compliance with their lease.  In addition, until August 2019 the apartment rent for the current 
residents will remain the same, subject to any annual adjustments made by HUD as part of its income and 
rent limit adjustment process.   

How will the current residents of Front Street Apartments be affected in 2019? 

On August 4, 2019, the LIHTC restrictions that will have been in place since 2001 will be removed and all 
apartment units at the property will be deemed “conventional” apartments.  This means that the property 
owner will be able to set rents at their discretion.  However, for economic reasons, rents will most likely be 
set at levels that are comparable to then-current market rents charged by similar competing apartment 
properties in the Lahaina area.  The conventional rents at the property are currently equivalent to a rent that 
is applicable to a household earning 100% of the Maui County median income.  In other words, current 
market rents at Front Street Apartments are affordable to a household making the median income in Maui 
County. 

If you have additional questions, please submit them in writing and mail them to: 
Front Street Apartments, Attn: Management Team, 2001 Kenui Place, Lahaina, HI  96761 
We will do our best to reply within 4 to 6 weeks. Mahalo. 

EXHIBIT H
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July 22, 2015 

Front Street Affordable Housing Partners, L.P. 
c/o Lahaina Homes LLC, General Partner 
733 Bishop Street, Suite 1850 
Honolulu, Hawaii  96813 

Re: The Market Valuation of the As Is Leasehold  
Real Property Interest in the 
Multi-Family Affordable Rental Property 

 Known As FRONT STREET APARTMENTS 
Located 1056 Front Street, Lahaina 
Island of Maui, State of Hawaii 

Dear Sir/Madam: 

At your request, we have prepared and present herewith our opinions, a 
narrative Appraisal Report concerning the market valuation of the as is 
leasehold real property interests in the above-cited subject property.   

Front Street Apartments involves a 142-unit multi-family garden-style 
apartment project that was constructed in 2001.  This project features 
19 garden apartment style residential structures, a tot lot, a basketball 
court and open and covered parking spaces.  The project is located on 
an 8.538-acre site on the block formed by Front, Wainee and Kenui 
Streets in Lahaina, Maui.  The Front Street Apartments project is 
operated as an “affordable” apartment rental property reserved for 
families earning 50% (70 units) and 60% (71 units) or less than the area 
median income (AMI) as mandated in the US Department of Housing 
and Urban Development (HUD) for the area (Maui County).  This use is 
mandated by a Declaration of Land Use Restrictive Covenants with the 
State of Hawaii, Hawaii Housing Finance and Development Corporation 
(HHFDC), which in return granted low-income housing tax credits 
(LIHTC) in conjunction with the development of the subject property. 
As of a current date of value, the subject property was operating at 
stabilization. 

The subject involves a leasehold land interest involving a long term 
ground lease (expires in 2066) with 3900 Corp as lessor.  Minimum 
ground rent is contractually set through the remainder of the lease.   A 
percentage rent is also payable in addition to the minimum ground rent. 

EXHIBIT I
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Front Street Affordable Housing Partners, L.P. 
c/o Lahaina Homes LLC, General Partner 
July 22, 2015 
Page 2 
 
 

LESHER CHEE STADLBAUER 

The purpose of this report is to provide an estimate of the as is leasehold market value 
of the subject property as of a current date. 
 
The intended use of this report is to provide economic, property and market data and 
value findings for asset monitoring purposes.  The intended user of this report is the 
addressee.  We are not responsible for reliance on our findings by non-intended users. 
 
 
VALUE CONCLUSIONS 
 
Based on our research and analyses, the as is market value of the identified leasehold 
subject property interests, as of July 22, 2015, was concluded as follows: 
 

 
EIGHT MILLION SEVEN HUNDRED TEN THOUSAND DOLLARS 

 
($8,710,000) 

 
 
Extraordinary Assumptions 
and Hypothetical Conditions of This Report 
 
The reported valuation conclusions are subject to the Definitions and 
Terminology, and General Assumptions and Limiting Conditions presented in 
the ADDENDA.  In addition the following outstanding assumptions were incorporated 
into this analysis: 
 

 Between 2013 and 2015, HUD Section 42 rents on Maui declined over 2012 levels.  It is 
our understanding that this resulted from a revised formula utilized by HUD for 
calculating area median income.  The decline in rent was somewhat unprecedented in 
Hawaii and caused potential hardship for many properties (particularly those at the lower 
income limits).  However, the subject has been able to maintain restricted rents up to the 
higher 2012 levels due to the “safe harbor” or “hold harmless” provision allowed under 
Section 42.  According to HHFDC, who administers rent levels at the subject, the safe 
harbor provision prevents restricted rent from declining once an affordable project is 
placed in service in a given year.  Hence, current ownership can continue to observe the 
higher rents.  For valuation purposes, we have based on our analysis on the 
extraordinary assumption that a third party buyer could also continue to maintain the 
higher safe harbor rental amounts.  A valuation analysis presuming that rental income 
would be subject to prevailing HHFDC program rents could result in a different value 
conclusion.  
 

 Our valuation findings and conclusions presume the masterparcel does not contain any 
unknown archaeological or environmental conditions that would adversely impact the 
utility and development potential of the subject property.  Our findings and conclusions 
may be subject to change should it be determined otherwise. 
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Front Street Affordable Housing Partners, L.P. 
c/o Lahaina Homes LLC, General Partner 
July 22, 2015 
Page 3 
 
 

LESHER CHEE STADLBAUER 

 While this appraisal may contain information about the physical items being appraised 
(including their adequacy, age and/or condition), it should be clearly understood that this 
information is only to be used as a general guide for property valuation and not as a 
complete or detailed physical report.  The appraiser is not a construction, engineering, 
environmental, or legal expert, and any statement given on these matters in the report 
should be considered preliminary in nature. 
 

 It is presumed that all information provided by current ownership and their 
representatives is accurate and correct. 
 
 

The reported value conclusions are also limited by all of the Assumptions and Limiting 
Conditions and Definitions and Terms contained in the Addenda. 
 
 
DEFINITION OF MARKET VALUE 
 
Market Value1 means the most probable price, which a property should bring in a 
competitive and open market under all conditions requisite to a fair sale, the buyer and 
seller each acting prudently and knowledgeably, and assuming the price is not affected 
by undue stimulus.  Implicit in this definition is the consummation of a sale as of a 
specified date and the passing of title from seller to buyer under conditions whereby: 
 

1. Buyer and seller are typically motivated; 

2. Both parties are well informed or well advised, and acting in what they consider their 
own best interests; 

3. A reasonable time is allowed for exposure in the open market; 

4. Payment is made in terms of cash in U.S. dollars or terms of financial arrangements 
comparable thereto; and 

5. The price represents the normal consideration for the property sold unaffected by special 
or creative financing or sales concessions granted by anyone associated with the sale. 

 
For the purposes of this report, Market Value “As Is”2 is an estimate of the market 
value of real property in its current physical condition, use, and zoning as of the 
appraisal's effective date. 
 
  

                                            
1 Source:  12 CFR, Part 34.42(g); 55 Federal Register 34696, August 24,1 990, as amended at 57 Federal Register 12202, 
April 9, 1992, and at 59 Federal Register 29499, June 7, 1994; and Appraisal Institute, The Dictionary of Real Estate 
Appraisal, 5th Edition (Chicago, Illinois: 2010). 
2FDIC Law, Regulations, Related Acts; 5000 – Statements of Policy, Interagency Appraisal and Evaluation Guidelines, 
Appendix D – Glossary of Terms (www.fdic.gov/regulations/laws/rules/5000-4800) and Appraisal Institute, The Dictionary 
of Real Estate Appraisal, 5th Edition (Chicago, Illinois: 2010). 
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Front Street Affordable Housing Partners, L.P. 
c/o Lahaina Homes LLC, General Partner 
July 22, 2015 
Page 4 
 
 

LESHER CHEE STADLBAUER 

Thank you for the privilege of assisting you in this valuation assignment.  Should you 
have any questions or concerns regarding any aspect of this report, please do not 
hesitate to contact us. 
 
 
     LESHER CHEE STADLBAUER, INC. 

 
    

        
            
     ______________________________ 
     Steven D. Chee, MAI 
     Principal
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Low Income Housing Tax Credit Project for Sale under a Qualified Contract 
Request in Accordance with Section 42 (h) (6) of the Internal Revenue Code 

Project Information and Summary: 

Project Name: Front Street Apartments 
Location: 2001 Kenui Place aka 1056 Front Street 

Lahaina, HI  96761 
TMK: (2) 4-5-003-013 
Project Owner: Front Street Affordable Housing Partners, L.P. 
Land Tenure: Leasehold 

Fee Owner:  3900 Corp 
Qualified Contract Period 
Expiration 

August 4, 2016 

Qualified Contract Price: 
(As of December 31, 2014) 

$15,395,813 

Appraised Value 
(as of July 22, 2015) 

$8,710,000 

Units 142 Units 
Affordability Breakdown: 70 Units at 50% Area Median Gross Income (“AMGI”) 

71 Units at 60% AMGI 
1 Manager’s Unit 

Affordability Commitment: • Low Income Housing Tax Credit (“LIHTC”) Program
• Affordability governed by a LIHTC Declaration of Restrictive

Covenants dated August 9, 2002
• Affordability Commitment Expires on December 31, 2051

In accordance with Section 42 (h) (6) of the Internal Revenue Code (“IRC”) Hawaii Housing 
Finance and Development Corporation (“HHFDC”), on behalf of Front Street Affordable Housing 
Partners, L.P., is seeking a purchaser for the Front Street Apartments (“Project”) under a 
Qualified Contract Request. 

Pursuant to the IRC, a Qualified Contract is a contract to acquire the non-low-income portion of 
the building for a fair market value and the low-income portion of the building for an amount not 
less than the Project’s applicable fraction multiplied by:  

1. The outstanding indebtedness secured by, or with respect to, the building; plus
2. The adjusted investor equity in the building; plus
3. Other capital contributions not reflected in the foregoing; less Cash distributions from (or

available for distribution from) the Project.

The Project’s minimum Qualified Contract Price as of December 31, 2014 is $15,395,813.  In 
addition to meeting the minimum Qualified Contract Price, the buyer must continue to operate 
the low-income portion of the building as “a qualified low-income building” in accordance with 
the IRC. 

A prospective buyer wishing to purchase the Project, at no less than the Qualified Contract 
Price, is responsible for preparing and submitting a Qualified Contract to the Owner and a copy 
to HHFDC.  The Qualified Contract must only clearly state the intent of the buyer to purchase 
the Project from the Owner at no less than the Qualified Contract price.  Outside of the 

EXHIBIT J
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Qualified Contract, the prospective buyer and the Owner must negotiate all other terms and 
conditions of the Project sale.  Accordingly, despite the presentation to the Owner of a Qualified 
Contract, the Project is still contingent upon negotiation of other mutually agreeable terms and 
conditions. 
 
In accordance with HHFDC’s Qualified Allocation Plan, the following information is available 
through HHFDC for prospective buyers of the Project: 
 

a. copies of annual audited project financial statement for all years; 
b. copies of loan documents for all secured debt during the compliance period; 
c. copies of partnership agreement (original, current and all interim amendments); 
d. current title report (no more than 60 days old from the date of Qualified Contract 

Application); 
e. a physical needs assessment for the entire project (no more than 60 days from the 

date of Qualified Contract Application); 
f. an appraisal prepared by a qualified third party appraiser for the entire project (no 

more than 60 days from the Qualified Contract Application);  
g. a Phase I environmental report (no more than 60 days from the Qualified Contract 

Application); and 
h. other relevant documents. 

 
HHFDC makes no representations or warranties about the Project, the property, any 
improvements thereon, or any information related to the Project that the Owner provided or 
prepared.  All parties interested in entering into a Qualified Contract for the Project are 
responsible for their own research, due diligence, underwriting, and inspections. 
 
HHFDC makes no representations regarding the availability or use of any financing resources 
that it administers to purchase the Project.  Any party interested in using any financing program 
administered by HHFDC for the Project are subject to the same application, underwriting, and 
approval process as any other applicant. 
 
HHFDC shall not be responsible for the payment of a real estate commission or other fees 
related to the sale of the Project. 
 
Interested parties may contact the following HHFDC personnel regarding a Qualified Contract 
for the Project: 
 

• Patrick Inouye – (808) 587-0797 
• Jocelyn Iwamasa – (808) 587-0576 
• Dean Sakata – (808) 587-0575 
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